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Dear Mr. Jordan.

Please find attached the supplemental response of our chent, Amencans for Job Secunty, to the

Complamt filed agamnst 2 m the above-captioned matter. On June 25, 2007, the United States
Court sssued s opmion m FECv Wisconsm Right 10 Life, Inc, 551 US __ (2007)
the group’s as-apphied constitutional challenge to BCRA's

commumcation provsion. 'The Court’s holding m the case, and xs explanation of the basss for
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Mr. Jeff S. Jordan, Esquire
June 29, 2007
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Please do not hesitate to contact us with any questions

Respectfully .
4

J
Amachments

cc The Honorable Robert D Lenhard, Charman
'The Honorable David M. Mason, Vice Charrman

'The Honorable Hans A. von
MMWTW
The Honorable Ellen L. Wemtraub
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In The Matter Of )
)  MURS5910
Amencans for Job Secunty )

_
SUPPLEMENTAL RESPONSE OF AMERICANS FOR JOB SECURITY %
TO THE COMPLAINT FILED BY PUBLICCITIZEN, INC. N

U

fot

N

o

("Commussion™) of a complam:t filed agamnst & by Public Gtizen m the above referenced mater?
On June 25, 2007, the Unted States Supreme Court sssued s opmion m FEC v, Wisconsm Right o
Life. Inc, 551 US _ (2007) (heremafter “WRIL" or “Shp op *) upholding the group’s as-apphed
constitutional challenge to BCRA's electioneenng commumcation provision. The Court’s holding m
the case, and #s explanataon of the bass for s holdmg, provides additional suthorey for the factual
and legal arguments made m AJS’s mmul response to the Complamt. For the reasons set forth
below and m the ongmal response, the complant 18 without ment and the Commssion should find
no reason to beheve, close the file, and take no further actwon *

ng’c!’&mn@d and m'pomd :’:;:e The analyss of each ke
B commumcation
demonstrates that none of . advocacy under etther definion  Moreover, for the reasons set forth

mAJSBnefIand s aphnedbeb' nooe hwmhﬁmﬂmﬂndqﬂ
advocacy under the Supreme Court's test m FEC'v. Wisconsn Right 1o Life, Inc

lmmm-mmmp’ddmw The first 15 the four page cover letter that
m.‘mmm contains h‘lm
heremafter be refesred to as “PCIRS"

3 As somed 's 2007 response to the Complant m ths , the beef, exiubas and
mﬁ-ﬁuuo—qhm:nmﬂus mecorporated by reference
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L  INTRODUCTION

Inmally, the Court’s holding that the broad apphcation of the electioneenng commamicanon
provsion to commumcanons ared shortly before an election must be narrowed to reach only those
communications that advocate the election or defeat of a specific candidate must be followed by the
Office of General Counsel and the Commussion m pohtical commmtee status matters, See Faucher
¥ FEC 928 F 2d 468, 471 (1* Gr. 1991) (. . . an mterpretation given a statute by the Supreme
Court becomes law and must be given effect It 13 not the roke of the FEC to second-guess the
wisdom of the Supreme Court *) (ctations omutted) Furthermore, for those communicanons not
subject to the electioneenng commumcation provison under BCRA § 203, the Court reaffirmed that
the “magixc words” express advocacy test estabbshed m Buckley v, Valeo remams the test for
determmnmg whether a commumcanon consututes an expenditure under the Act and Commission
regulations See Shp op at 13-14 (“It therefore rejected such an approach, and McConnell did not
purport to overrule Buckley on this pomt - or even address what Buckley had to say on the
subject *), sce also AJS Bnef I at 10. The Comnussion can no longer - nor could & ever — use
comtextual factors to create an electoral meaning that 13 not supported by the plam language of the
commumcation - 2 Commssion practice that was argued before the Court and which was
specifically rejected  See Ship op ar 16-20; see also AJS Bnef 1at 14 Therefore, only
commumicanons that m express terms advocate the election or defeat of a clearly dentsfied federal
canchdate can constite an expenditure under the Act See Buckleyv, Valeo, 424 US 1,42 1n52
(1976)

"The Court also flatly rejected the type of subjective study developed by Public Carzen as the
factual precicate for filing ts Complamt. Seg Skp op. at 12-13. Specifically, the WRTL, Court
crmczed the studies that served as the evidennary record m McConnell “Those studies asked
‘student coders’ to separate ads based on whether the students thought the ‘purpose’ of the ad was
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‘o provade mformanion about or urge actvon on a bull or ssue’ or ‘to generate support or oppostion
fora parucular candhdate ™ ]d. at 12 Pubhc Citizen's study analyzed AJS’s commumications m the
same manner usmng the “context” of an IRS Revenue Ruling that utiles contextual and subjective
factors to determme whether an activity constitutes pohtical acuvity for tax purposes  See PCIRS at
3,6-8 ByPublc Cewens’ own admussion, 1s study employs the “IRS standard for electioneenng
speech [which] s broader than the standard histoncally used by the FEC” because 1t 13 designed to
determme winch commumcations are “mtended” have a political mpact Ses xd at 3 In fact, the
contextual factors unled by Public Gitzzen m 1ts study mchude the same factors that were
consudered and specifically rejected by the Court m WRIL as rrrelevant, such as the umng of the
commumication and the organmation’s other actvities  See PCIRS at 6; Ship op at 16-20
Therefore, Pubhc Qtrzens’ study 1 not a sufficient factual bass for a reason to beheve findng m this
matter and the Commussion must chsmss the Complame

As stated m AJS Bref I, each AJS commumication bsted m the Complamt contams a clear
non-electoral call to action that urges the recipient or viewer w contact the referenced pubhc leader
to communicate his or her views on the 1ssues discussed m the advertsement. No AJS
adverusement wdenuifies a public leader as a canchdate, refers to an election, urges anyone to take any
electoral action, or asks anyone to contnbute to a campagn. Therefore, the AJS commumications do
not constxute express advocacy even under the expanded, and previously held unconstitutional,
definmon of express advocacy under 11 CFR. § 10022(b) Accordingly, the OGC must
recommend, and the Commussion must find, that that there 15 no reason to beheve that a violation
of the Act was commsted m this matter, dsmss the Complamt, and take no further acton

Frnally, WRITL prechudes the Commussion from engaging m open-ended discovery i the
present MUR that would have the effect of depleting the Respondent’s resources and chilling s
Frrst Amendment nghts and acuvines See Shp op at 15 n 5, 20. The Court specifically smgled out
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the discovery practices employed by the Commmssion and mtervenors for citicism as a “severe
burden on polincal speech” Id at15n 5 Any discovery by the Comnmssion must be taslored to
determmne whether a commumnication m express terms constatutes an appeal to vote for or agamst a
spectfic federal candidate ~ a determmation that can be made solely from a plam, objective review of
the commumications themselves, Id at 16 Any Commussion request for documents or deposihons
that concern contextual factors or background mformaton must be evahuated under WRTL Seexd
at 20 (*. . . the need to consider such background should not become an excuse for dscoveryora
broader inquiry of the sort we have just noted rases senous First Amendment concems.”) In fact,
the Court’s reasonng m WRT], calls mto question the Commsssion’s decision to pursue poltxcal
commmttee status matters on a case-by-case bass through extensive and costly dscovery Seeid at
25 ("Enough 1 enough %)
II. INWRTL, THE SUPREME COURT HELD THAT A GROUP'S
OOMMUNICATION IS SUBJECT TO REGULATION UNDER BCRA'S
ELECTIONEERING COMMUNICATION PROVISION ONLY IF IT IS

SUSCEPTIBLE OF NO REASONABLE INTERPRETATION OTHER THAN AS
AN APPEAL TO VOTE FOR OR AGAINST A SPECIFIC CANDIDATE.

As stated m AJS’s May 25, 2007 response ("AJS Bref I"), AJS does not satsfy the
expendsture path to political commattee status because none of the commumcanions constitute
express advocacy under 11 CFR § 100.22(a) or (b) It 1s beyond question that none of the AJS
commumcantions exhort the public to campasgn for or contnbute to any federal candidate Nor do
they exphcitly refer to any mdivadial as a candidate or reference an election  As explamed 1 AJS
Bnef 1, each commumcation discusses public policy sssues, the public official or public figure's
position on the ssue, and asks the public to contact the person and commumcate therr views.

BCRA and the Court’s hokling m McConnell did not elimmate the “express advocacy”
requirement for expendstures on commumcations made mdependently of candidates In fact, as the
Court reasoned m WRIL, “McConnell did not purport to overrule Buckley on thus pomt ~ or even
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address what Buckley had to say on the subject.” Shp op at 14; se¢ also AJS Bnef Iat 10 As
explamed fully below, a commumication cannot consttute even the functional equivalent of express
advocacy - let alone express advocacy itself - unless the commumcanon *ss susceptible of no
reasonable mterpretation other than as an appeal to vote for or agamst a specific candsdate * Shp
op at 16 Smce each AJS commumcanon discusses governmental issues and asks the hsteners,
viewers or recipients to contact the referenced govemment offictal or public figure and express thewr
views — an unmustalable, unaminguous non-electoral call to action — none of the AJS

In WRIL, the group challenged BCRA's electioneenng communicatson provision on First
Amendment grounds The electioneenng communication provision bans the use of corporate or
umon funds to fmance broadcast, radio or television advertisements that reference a federal
candidate withm sty days of the general election or thirty days of the pnmary electon. It also
mposes specific reportng requirements on mdividuals or groups that use non-corporate or union
funds to finance such communications It 1 mpostant to note that the tngger for the application of
the elecnoneenng commumicanon provision 1s a reference standard and not an electoral advocacy
standard. This standard 13 much broader than the express advocacy standard under Buckley and ns
progeny and, per WRTL, much broader than the *functional equivalent”™ class of commumcations
that may consttutionally be regulated under the Act ‘The broad sweep of the challenged
electnoneenng communication provision makes the Court’s holding m WRTL more sahent to any
express advocacy mqury.

"The Count rejected the Commssion’s argument that the advertisements at issue were the
functional equivalent of express advocacy because the Court found that the commumcations may be
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reasonably meerpreted as somethmg other than an appeal to vote for or agamst a partcular
candwdate. In domg so, the Court arnculated the test for determmng whether an advertsement

constitutes the functional equivalent of express advocacy and therefore 1 subject to regulation under
the electoneermg commumicanion provision

Inlghofdmeeomdem,aeoutshwldfmddmanadstheﬁmcmmleqmwhmof

ne expluudvoelcy Fnst,d:en'g:temsconsmen;lhdm
agenmncnsm: onahphuvem,exhon pubkc to adopt
uﬂmﬂnwﬂ:wm officrals with respect to the marter. Second,
candukcypohnl 'Ille‘;dsdo:: P candidate
pul:yor not take a ona 'S,
' poston

Shp op at 16 (emphasss added) The clear import of the Court’s test s that the plam meanmg of the
commumcation’s words and mmages must be an appeal for the recypent, viewer or hsten to “vote for
or agamst a specific canddate ® The Court reaffirmed that the mtent and effect of a commumcanon
are barred as legmmmate consxderanons m a polical commttee statns marter.* Id, at 13-14, see also
AjSBne'fIatMn 9. Any other action urged or appeal contamed m the commumcanon such as
one aslang the viewer or Iistener to call the public figure sdentsfied m the communmcanon cannot

‘hmtﬂqnm&a&mmhmmwmmu
CFR. § 100 57, fuput]lnn'yl. support and 13 ursensble merpretsnon of FECy.
Survival Edicanon Fund. Inc , 65 s‘msF lmhhxnﬁrfuh pror to January 1, 2005, o
determme whether & group has satufied the contrbunon path Commusion's commuttee status

Under the test set forth above, that 15 not to estabhsh that the ads can only be wviewed a8
advocating or opposing a candhdate m & clecnon  “Freedom of ducussion, of £ would s hswone
function mn this nanon, must embrace all wsues sbout which nformanon s needed or appropoate w enshle
members of society 10 cope with exgencaes of ther penod ®  Dscussion of ssues cannot be

sumply because the wsues may also be perunent m an election ' Where the Fist Amendment 1 the
tie goes to the speaker, not the censor

21 Ths wath the Survival Educanan Fund Court which stated thas
Slpc (mmdw‘:-omlmd al dw
mminlmwmlhedlﬁrmwthpubh.mfforhm lﬂiﬂ
ph M;memi:u;gﬁszmmmhmhmﬁmww

o
WRTL funcuonal equivalers test and Buckicy's magc words express advocacy test
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support a finding of express advocacy or 1s functional equivalent Id at 21 n7 (“[We agree with
Justice Scalia on the imperative for clanty m thus area; that 15 why our test affords protecnon ynless
ad 13 suscepuble of ng

"The Court also held that the FEC and federal courts cannot engage m burden shifung by
placing the Respondent m the posion of proving that an advertsement does not constitute express
advocacy or s functional equivalent Any analyss of a commumcation must begm from the
standpom that the commumcation contams protected political speech and 13 not subject to
regulation. Shp op at29. The Commussion bears the burden of proving that there 13 n0 other
reasonable meerpretation of the commumcation other than express advocacy. Id. at 21 ("Discussion
of ssues cannot be suppressed simply because the ssues may also be pertment to an elecnon ®) In
fact, any doubt concerning the meanng of a phrase or word must be resolved m favor of a finding
of no express advocacy or xs functional equivalent. Id, ("Where the First Amendment 15 imphcated,
the tie goes to the speaker, not the censor.”); i at 16 (*In short, & must give the benefrt of any
doubx to protectmg rather than sufling speech.”); see alio AJS Bnef I at 14

In addition, the Court reasoned that the FEC and courts cannot musconstrue a non-electoral
call to achon m a commumxcation as evadence of some type of “subtle” or effective express advocacy
or ns functonal equivalent Shp op at 16-18; see also AJS Bnef at 14  In fact, the Court

emphancally closed the door on tins type of flawed analyss.

Rephrased a ba, the argument perversely mamtams that the Jess an ssue ad resembles

express advocacy, the more hkely 1t 13 to be the functional equivalent of express advocacy
Ths hudslwm.mkywlose'appmachmbem
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Id at 18 (emphass m ongmal) Each commumcaton must be evaluated based upon a plam review
of scnpt and video 'The FEC and the courts do not have the authonty to create or mfer an election
meanng or message where there 15 none, or to impute an election meanmg mto words that
contrachcrs the plam meanmg of those words  If a commumication contams a clear non-electoral call
10 action, the plan meaming of those words control the analysss of the commumcation. Id, at 17
("An mssue ad’s impact on an election, if & exsts at all, will come only after the voters hear the
mformation and choose ~ unmvated by the ad - to factor mto their votng decsions.”); see also AJS
Bnef at 14

As stated m AJS Bref I, each AJS commumication hsted m the Complamt contamns a clear
non-electoral call to action that urges the recipient or iewer 1o contact the referenced public leader
to commumcate his or her views on the 1ssues discussed m the advertsement No AJS
adverusement identifies a pubhc leader as a candidate, refers to an election, urges anyone to take any
electoral acon, or asks anyone to contnbute to 2 campagn. Therefore, the AJS communications do
not constitute express advocacy or tts functonal equivalent under WRIL and even under the
expanded, and previously held unconstitutional, defmtion of express advocacy under 11 CFR. §
100 22(b).

In WRI], the FEC argued that several contextual factors prove that the ads m question
were the functional equivalent of express advocacy Shp op. at 18. The purpose of exammning the
comtextual factors was to create evidence of WRTL's subjecuve mtent concerning the purpose of the
adverusements at ssue  Specifically, the FEC argued that WRTL's other activiies, the timung of the
commumications, and the reference to a website that contamed express advocacy were relevant
factors to determmmg whether WRTL's commumcations constituted express advocacy or its
functional equivalent Listed below are the three factors and the Court’s determnation that each
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factor 13 irelevant to an mquiry concernmg whether a communication constitutes the functional

equivalent of express advocacy.

* An organzanon’s other activities: The Court reasoned that WRTL does not forfert the
nght to speak on ssues smply because WRTL’s pohtical action commuttee opposed

one of the mdivduals referenced m the commumcanon This evidence goes
meent and 13 nrelevant m an express advocacy mqury Shp op at 18.

* Timmg The Commussion argued that smce the commumcations were to be ared m close
proxumity to an election, not ared near actual Senate votes, and that WRTL did not run the
evidence \.;Tlr'l"l’.msub)et:l:wveme dmmkm oA The -

goes 1o 'S mtent, it 15 agam op.at 19 Court
further reasoned that “a uneemmlychnosewmanm to comcde with
public meerest rather than a vote” and “WRTL's decision not to contmnue running
ads after the blackout penod does not anmfetmcethnttbndsmdleﬁmmoml

eqmvalentofebcmmemg be considered when
determming whether am&@@?&ﬁmanﬁm

* Reference to websstes: The Commussion akso argued that the communicatons’

and repeated reference to a website that allowed visators w0 sign up for email alerts were
ﬁmm&hmmﬂhﬁmw&m
advocacy. Some of the email alerts contamed advocacy concemmg one of the
mdivaduals referenced m the commumcation. (hntmmddntdnueofeqnm

oﬂuapecuof&eupnm‘samms nota for censonng
mxemved the of tbumm!ydos render mmm
text not an
o?rheadlu;emmemadsmmbh

Each of the mquines hsted above - and any mquines that go beyond the four-comers, plam
meaning of the commumication - only lead to evidence of mtent and effect Evadence that the

Court held 1s srrelevant to an express advocacy or ns funcnonal equivalent mquiry

Far from serving the values the First Amendment 15 meant to protect, an mtent-based test
would chill core speech by openmg the door to a tmal on every ad withm the terms
ﬁm,ontbe . the ad concemed p:dqlezhnve pl:il:y
a or msue.
vmgmwbmhnom,mdnmmmy mdeuenmn;‘ u
Lingation not actually predict electoral effects, but &
sbly chl nhﬂmdphal:peech

Shp op. at 14-15, see also id at 15 n 5 (“Such huganon constitutes a severe burden on polncal
speech.”). Indeed, the only relevant factor m an mquiry concerning express advocacy or s
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functional equivalent 1 an objective review of the communication at sssue. See . at 21 n7
(“[There generally should be no discovery or mquiry mto the sort of ‘contextual’ factors haghhghted
bythe FECand mtervenors ).
IOI. QONCLUSION

The Court m WRIL specifically held that a commumication mast contam an appeal to vote
for or aganst a candudate for & to constitute express advocacy or 1 functional equivalent. Any
other reasonable mterpretanon of a2 commumication places &t cutside constitutional regulation,
outside the Commussion'’s junsdiction, and 1t cannot be used as a basss for fmdng that an

organezation qualifies as a poltacal commuttee under the Act and Comnussion regulations  The
Commssion must follow the Court’s command mn WRTL:

As should be evxdent, we agree with Justice Scalia on the mperative for clarty mn this area,
that 1 why out test affords protection unless an ad s susceptible of no reasonable
mterpretation other than as an appeal to vote for or agamst a specific candidate. It 1s why

that (1) there can be no free-rangmng mterest-and-effect test, (2) there generally
nhm: discovery or nquiry mto the sort of “contextual® facwnllgh&d

FECmdmuvemn.(S)dsammofmmbehnmdmmlybeunthem
mught be relevant to an election, and (4) m a debatable case, the tie 15 resolved m favor of

protectng speech
Shpop at21n 7 The Court’s clear command mn this case 15 that only communicanons that m

express terms advocate the election or defeat of a specific candidate can constutute express advocacy
or s functional equivalent  Anty other reasonable reading of 2 communication based upon ns plam
language must compel a finding of no express advocacy

As fully explamed m AJS Bref I, AJS’s commumcations do not constitute express advocacy
under 11 CFR. § 100 22(a) or (b) It 1s beyond question that none of the AJS commumcations
exhort the pubhc to campagn for or contnbute to any federal candidate See 72 Fed Reg 5604
(“Express advocacy also mchudes exhortations ‘to campasgn for, or contnbute to, a cleary :dentified
candudate ™) Nor do they refer to any mdvidual as a candidate or reference an elechion MUR
5634 OGCReport # 2 at 16. Each AJS commumcation hsted m the Complant discusses public
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pohcy 1ssues, the public official or community leader’s postion on the ssue, and asks the pubhc to
contact the person and commumcate their views. Therefore, there 1 no factual or legal bass for
finding that reason to beheve exts that AJS qualifies as a political comnuttee under the Act and
Comnussion regulations. The OGC must recommend, and Comnussion must find, that there 13 no
reason to beheve, dinuss the Complamt, and close the file on this matter

Rapeafullynﬂ:meg.
L

] McGmley
PATTON BOGGS LLP
2550 M Street, NW

DC 20037

P 457-6000
F: 457-6315
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